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counterstatement of facts 

The appellant was convicted of carnal knowledge and sen¬ 
tenced to serve six to eighteen years. The indictment charged 
that on, to wit, the sixteenth day of May 1942, appellant had 
carnal knowledge of one Jane L. Spangler, she being at the 
time twelve years of age. 

Jane L. Spangler testified that she was born in November 
1929; that in May 1942 she lived near the home of the appel¬ 
lant with her mother and father and brothers and sisters; that 
on May 16, 1942, she met Shirley Bracey, the seven-year-old 
daughter of the appellant, and went to the Bracey home with 
her, accompanied by her own sister, Joan Spangler. When they 
got to the Bracey home, the appellant was there, and he re¬ 
marked to Jane that she looked nice in her white dress. Jane 
and her companions went back into the kitchen, where Norma, 
another daughter of the appellant, then ten years of age, was 

(i) 
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washing the dishes. While they were all in the kitchen, the 
appellant called Jane into the front room. When she went, 
the other three girls followed her, and the appellant told them to 
go out and do the dishes. Norma Bracey and Shirley Bracey 
did so, but Joan lingered on, and the appellant told her again 
to go, and she did. The appellant then told Jane to lie on the 
bed which was in the front room, and when she refused he 
pushed her on to the bed. He put his finger in her private per¬ 
son and then left the room and entered the kitchen and got 
some grease (which was witnessed by Norma Bracey and Joan 
Spangler) and put it on his person and then, holding Jane 
down on the bed, had sexual intercourse with her. She testified 
that she felt his person enter hers and that it pained her. 

After Joan Spangler saw the appellant get some grease in 
the kitchen, she went to the doorway between the middle room 
and the front room and saw the appellant on top of Jane, who 
was lying on the bed in the front room. She went and told 
Norma Bracey, who came to the same doorway and saw the ap¬ 
pellant on the top of Jane “moving up and down.” Later Mrs. 
Elizabeth Burns, who with her husband occupied the second 
floor apartment of the Bracey home, came into the house and 
saw Jane in the front room crying, and Norma told her what 
had happened, and she sent Norma to get her mother. Mean¬ 
time Jane went to her home. Her father was there, but she 
did not tell him because she was afraid he would get after her; 
but shortly afterwards Mrs. Bracey came to the house and 
made her tell her father what had happened. Shortly after 
that the appellant was arrested at his own home. Jane was ex¬ 
amined by Dr. Watkins at Gallinger Hospital, but Dr. Watkins 
was not available for the trial, and the Government’s attempt 
to get in the record of his examination failed when the Court 
sustained the objection of the appellant’s attorney. 

The foregoing facts were testified to at the trial by Jane L. 
Spangler, Norma Bracey, Joan Elizabeth Spangler, and Eliza¬ 
beth Burns. Other witnesses for the Government were Jane 
Spangler’s mother, who testified that Jane was bom on No¬ 
vember 13, 1929; Mildred McClelland, a member of the 
Women’s Bureau of the Police Department, who testified that 
the slip and panties which Jane Spangler wore the day of the 
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alleged attack had been examined with negative results, and 
an intern at Gallinger Hospital, through whom the Govern¬ 
ment attempted without success to get in evidence of Dr. Wat¬ 
kins’ examination of Jane Spangler. 

In his opening statement for the defense which counsel for 
the appellant gave before the first- Government witness was 
called, counsel for the appellant urged the members of the jury 
to keep their minds open about the case and stated that the de¬ 
fendant would prove that he had rebuked his wife for infidelity, 
and that she resented it and told him that she would get even 
with him and that she and the Spanglers had concocted this 
horrible story in order to wreak vengeance on Mr. Bracey, and 
further that the defendant would prove that Jane Spangler 
was out at late hours of the night unescorted and riding a bi¬ 
cycle in different parts of the City and that Mr. Bracey had 
warned Mr. Spangler about the latter’s daughter, telling him he 
should exercise a little more care, but Mr. Spangler told Bracey 
to mind his own damn business. Counsel further stated “It 
will be shown here from the lips of witnesses that Mr. Spangler 
had made threats before the date named in this indictment 
against Mr. Bracey.” 

In his defense, the appellant offered three witnesses: Charles 
L. Burns, the husband of Elizabeth Burns; Charles L. Sullivan, 
a member of the Metropolitan Police Department; and James 
Menendez, a deputy clerk of the District Court. The appel¬ 
lant himself did not take the stand. 

Mr. Burns testified that on May 16,1942, he was at his home, 
which was the second floor apartment of the Bracy house. He 
saw Mr. Bracey sitting in a chair in the front room and also 
saw Norma Bracey and Jane Spangler there. When he left the 
house, which was at 6 p. m., the front door was closed but not 
locked. He testified that he heard no disturbance in the house 
while he was there. On cross-examination he stated that he 
drank three or four pints of whisky that day, some of it with 
Mr. Bracey; that he left the house several times during the 
afternoon to get more whisky and that when he last left the 
house he saw Jane Spangler standing in the front room of the 
house crying. 
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Police Officer Charles L. Sullivan was produced for the pur¬ 
pose of showing that the appellant was detained for a period 
of one hundred hours before being taken before the magistrate. 
The Government objected to this evidence and the Court sus¬ 
tained the objection. 

Mr. Menendez, the deputy clerk, was called to identify a 
warrant which showed that the appellant had been held for the 
action of the Grand Jury on May 21,1942. 

STATUTES INVOLVED 

Title 22-2801 D. C. Code (1940): 

Whoever has carnal knowledge of a female forcibly and 
against her will, or carnally knows and abuses a female 
child under sixteen years of age, shall be imprisoned 
for not more than thirty years: Provided, That in any 
case of rape the jury may add to their verdict, if it be 
guilty, the words “with the death penalty,” in which 
case the punishment shall be death by electrocution: 
Provided further, That if the jury fail to agree as to 
the punishment the verdict of guilty shall be received 
and the punishment shall be imprisonment as provided 
in this section. 

SUMMARY OF ARGUMENT 

I 

The action of the lower court in permitting the Government 
to probe into the reason for the Government witness’ admitted 
dislike for the defendant being tried was correct. While the 
general rule is to the contrary, there is no decision to that 
effect which binds this Court and no case has been pointed 
out where the circumstances were similar to those in the in¬ 
stant case. In this case the defendant’s attorney knowing 
before the trial that the witness would admit dislike for her 
father, the defendant, used the device of his opening statement 
to point out to the jury the reason for that dislike; that is, 
a conspiracy on the part of the mother and others. Having 
thus suggested the reason, the effect of the answer was to 
convey to the minds of the jury not only that there was prej- 
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udice but that the reason for it was the conspiracy. Having 
thereby opened up the inquiry as to the reason, it was com¬ 
petent for the Government to show that the reason was 
different. 

II 

The evidence was sufficient to support the verdict. 

HI 

The trial court ruled properly in not permitting the defendant 
to show unlawful detention by the police. 

IV 

The conversation between Government counsel and a Gov¬ 
ernment witness during recess did not warrant a mistrial. 

ARGUMENT 

I 

The court properly ruled on admissibility of redirect 

examination 

The point mainly relied upon in this appeal is that the court 
below committed reversible error in permitting Government 
counsel, over the objection of the attorney for the appellant, 
to rehabilitate the Government witness Norma Bracey by 
questioning her as to the reason for her dislike for her father, 
the defendant, which she had admitted on cross-examination. 

When this witness testified in the previous trial of this 
case, she admitted on cross-examination that she bore a dis¬ 
like for her father. The prosecutor on that occasion, did not 
question her as to her reasons. The attorney for the appel¬ 
lant, armed with knowledge before the second trial that this 
witness would admit a dislike, framed an opening statement 
to the jury which, it is submitted, could have had no other 
purpose than to suggest to them a reason for the dislike which 
he knew would be shown from the Government’s own witness. 
This statement is based upon the fact that he did know before¬ 
hand what the testimony would be and the assumption that 
he had no intention of producing any testimony of his own 
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to support his promise to show a conspiracy on the part of 
Government witnesses to make a false charge against the 
appellant. (See this Appendix 20,16-17.) 

When, therefore, the witness Norma Bracey, was asked the 
question whether she did bear a dislike for the defendant on 
trial her answer constituted not only a simple assertion of a 
dislike but imported a reason therefor; that is, the reason 
which had been suggested by counsel for the appellant before 
witness took the stand. Having thus opened the door as to the 
reason back of the dislike, it was competent for the Govern¬ 
ment to reestablish the balance by showing the reason to be 
something other than that which had been suggested by coun¬ 
sel for the appellant. If it was competent for the Government 
thus to rebut the suggestion of a reason for the dislike, then the 
fact that in doing so it brought out evidence damaging to the 
appellant cannot render inadmissible that which was relevant. 

Because of the peculiar circumstances as outlined above, the 
appellee contends that the instant case does not fall under the 
application of the general rule that where a conclusion of dis¬ 
like is admitted by a witness, the reason therefore cannot be 
shown. Further on this point appellee suggests that no fed¬ 
eral authority has been cited applying the general rule. De¬ 
spite the number and respectibility of the authorities, appellee 
further suggests that the reason for the rule may not be sound. 
The reason generally given for the rule is that where the con¬ 
clusion of prejudice is admitted, the reasons for it become un¬ 
important. But it must be remembered that the dislike which 
a witness may bear toward a party is not in itself an ultimate 
fact in issue, but only a step toward determining the credibility 
of the witness. This being so, it seems logical that the reasons 
why a particular witness bears prejudice may be very revealing 
as to that witness’ character, and therefore credibility. The 
reason may be for instance on the one hand that a witness 
hates a party because the party has on a prior occasion revealed 
a wrongdoing of the witness; while on the other hand, it may 
appear that the witness bears a dislike for the party because the 
party had on a previous occasion shocked the witness’ own 
sense of honor and fair dealing. To say that these reasons are 
not important while the fact of dislike is important, seems 
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to overlook the ultimate inquiry which is: Can the witness be 
believed? 

II 

It is difficult to see how it can be seriously contended that 
the evidence in this case was not sufficient to go to the jury on 

VI ► 

the question of guilt. The testimony of the victim alone would 
probably have been enough (Cf. Ewing v. United States, 
Number 8308, App. D. C., Dec. 1,1942,135 F. (2d) 633). And 
when there is added to that the corroboration of two eyewit¬ 
nesses, the question of sufficiency of evidence gets past the 
point of debate. 

III 

In this case the Government made no effort to get into evi¬ 
dence any written confession, admission, or other statement of 
the appellant. It did not even offer as its witness the officer 
who arrested the appellant. The defendant then attempted 
to get into evidence the fact that the defendant was arrested 
on May 16,1942, and was not arraigned before the Police Court 
until May 21,1942, and stated that this violation of the statu¬ 
tory requirement was relevant to go to the jury, citing McNabb 
v. United States, 318 U. S. 332, and Mitchell v. United States, 
Numbers 8533 and 8547 this Court, opinion rendered October 
25,1943. 

Appellee mousily suggests that here at last may have been 
posed a limit to which the limitless McNabb decision ought 
not to reach. 

IV 

The conversation between Government counsel and a Govern¬ 
ment witness during recess did not warrant a mistrial 

During the trial and just before adjournment for lunch, 
the witness Norma Bracey was admonished by the court not 
to discuss the case with any one during the recess. During 
the recess, the prosecutor saw her in the hall crying and asked 
her the reason. During the discussion he stated to her that 
he was going to question her as to the reason for her dislike 
of her father. That she had already informed Government 
counsel what that reason was, is shown by the prosecutor’s re- 
563226—4; 
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marks to the court before this conversation (Appellee’s 
App. 20). When court reconvened the prosecuting attorney 
informed the court at the bench during a discussion what he 
had said to the witness. This conversation was made the basis 
for a motion for a mistrial and on this appeal a point is made 
that the court erred in not granting that motion. 

The point may be disposed of by the statement which the 
court made in disposing of it below: 

The Court pointed out that Mr. Margolius had not 
discussed the case with the witness; that he had in¬ 
formed the Court, prior to the noon recess, as to what 
her testimony would be, and that the admonition given 
by the Court had not been violated in either spirit or 
intent. (Appellee’s App. 29.) 

CONCLUSION 

It is respectfully submitted that appellant, whose guilt dem¬ 
onstrated by the record, received a fair trial and the judgment 
• should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

. Bernard Margolius, 
Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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1 District Court of the United States for the 

District of Columbia 

Holding a Criminal Term 
April Term, A. D. 1942 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Jack H. W. Bracey, on, to wit, the sixteenth day 
of May 1942, and at the District of Columbia aforesaid, one 
Jane L. Spangler, then and there being, feloniously did car¬ 
nally know and abuse, she, the said Jane L. Spangler, being 
then and there a female child under the age of sixteen years, 
to wit, of the age of twelve years; against the form of the 
statute in such case made and provided, and against the peace 
and government of the said United States. 

(S) Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia. 

Endorsed: 

Criminal No. 69925. United States v. Jack H. W. Bracey. 
Carnal knowledge. 

A true bill: 

Dial H. Elkins, 

Foreman. 

Filed in open court June 8,1942. Charles E. Stewart, Clerk. 


2 District Court of the United States for the 

District of Columbia 


Friday, June 12,1942. 

The Court resumes its session pursuant to adjournment: Mr. 
Justice Morris, presiding. 

* 


* 


* 


* 


* 
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5. The court erred in permitting the assistant United States 
Attorney to question a witness as to an offense committed by 
the defendant not named in the indictment. 

6. The assistant United States Attorney was guilty of mis¬ 
conduct. 

7. The court erred in denying instructions requested by the 
defendant. 

8. The court erred in other respects apparent of record. 

(S) James J. Laughlin, 

James J. Laughlin. 

National Press Building, 

Counsel for Defendant. 

Service acknowledged: 

Bernard Margolius, 

Assistant TJ. S. Attorney. 

Filed October 26,1943. Charles E. Stewart, Clerk. 


6 In the District Court of the United States for the 

District of Columbia 

Criminal No. 69925 

United States 

v. 

Jack H. W. Bracey 

ASSIGNMENT OF ERRORS 

In the trial of this case the Court erred as follows: 

The Court erred: 

1. In entering judgment for the United States. 

2. In failing to sustain a motion for directed verdict. 

3. In admitting evidence ofFered by the government and in 
excluding evidence offered by the defendant. 

4. In permitting the assistant United States Attorney to 
question a witness as to an offense committed by the defendant 
not named in the indictment. 

5. The Court erred in that the assistant United States At¬ 
torney was guilty of misconduct. 
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6. The Court erred in denying instructions requested by the 
defendant. 


(S) James J. Laughlin, 

James J. Laughlin, 

National Press Building, Washington, D. C. 

Counsel for Defendant. 


Service acknowledged: 

Bernard Margolius, 

Assistant U. S. Attorney. 

Filed October 26, 1943. Charles E. Stewart, Clerk. 


7 In the District Court of the United States for the Dis¬ 

trict of Columbia 

Criminal No. 69,925 

United States of America 
vs. 

Jack H. W. Bracey 

BILL OF EXCEPTIONS 

Be it remembered that this cause came on for trial on Oc¬ 
tober 20, 1943, before the Honorable Edward C. Eicher, in 
Criminal Court No. One of the District Court of the United 
States for the District of Columbia. The United States was 
represented by Mr. Bernard Margolius, Assistant United States 
Attorney, and the defendant was represented by Mr. James J. 
Laughlin. The jury, being satisfactory to counsel for both 
sides, were duly sworn to try the said cause. 

The counsel for the Government thereupon made an opening 
statement to the jury, stating what he intended to prove. At 
the conclusion of this statement, counsel for the defendant made 
his opening statement to the jury as follows: “Mr. Laughlin: 
Your Honor, and gentlemen of the jury: It is the policy in 
criminal cases that after the District Attorney makes his open¬ 
ing statement, the defendant may reserve his opening—we are 
not required, as his Honor will later tell you, it is the policy of 

56322ft—43-3 
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the law in criminal cases that the defendant does not have to 
open his mouth, it is the duty of the Government to put on their 
case and to establish the allegations of the indictment. How¬ 
ever, due to the nature of this case, a type of case that might well 
arouse hostility and antagonism in the minds of anyone, we feel 
it is our duty to make my opening statement so that you may 
know what our defense is. 

8 “It will be later told you about this type of accusa¬ 

tion. However, I don’t want to argue the case; I will 
merely tell you what our defense will be. 

“There is an old saying, members of the jury, that there are 
two sides to every story, and that has application here. The 
facts briefly are these: That Mr. Bracey, at the time of the 
offense named in this indictment, was living with his wife and 
children in Southwest Washington and he had suspected his 
wife of infidelity, and it was necessary for him to rebuke her 
severely for infidelity, and like many wives, she resented this 
rebuke and she told him that she would get even with him for 
that. We say that this offense did not happen, that Mrs. 
Bracey and others, whom I will presently name, have con¬ 
cocted this horrible story in order to reap vengeance on Mr. 
Bracey. 

“In Southwest Washington, not far from the Bracey home, 
lives the Spanglers, the girl named as the victim in this indict¬ 
ment was a member of the Spangler family, a child under six¬ 
teen years of age, a child who was without parental discipline 
and guidance. Mr. Bracey on several occasions told Mr. 
Spangler that he should exercise a little more care. Here was 
this girl running around the neighborhood, unescorted, and out 
at late hours of the night. There she was riding a bicycle in 
different parts of the city, and Mr. Bracey told Mr. Spangler 
that the first thing he knew that little girl was going to get in 
some trouble and Mr. Spangler told Bracey to mind his own 
damned business. 

“It will be shown here from the lips of witnesses that Mr. 
Spangler had made threats, before the date named in this in¬ 
dictment against Mr. Bracey. 


17 


9 “Now, members of the jury, as the story unfolds, I 
ask you not to make up your minds, keep your minds 

open until all of the facts are given, and all the evidence is in, 
and the arguments have been made and the instructions of 
his Honor have been given. 

“Now, therefore, members of the jury, from what I have 
said, it follows that if Mr. Bracey did not commit this offense, 
then it will be your duty at the proper time, at the conclusion 
of the case to return a verdict of not guilty.” 

To maintain the issues on its part joined, the United States 
introduced the following evidence, and the following-named 
witnesses on being first duly sworn,, testified as indicated: 

Jane Spangler, testified that she is thirteen years of age, 
having been born in November 1929, and that she lived at 
1228 Sixth Street SW., Washington, D. C., with her mother, 
father, brothers, and sisters; that she knew a family by the 
name of Bracey, who lived down the street. On May Day of 
1942, which fell on May 16th, she attended a celebration at 
the Neighborhood House at 470 M Street SW., Washington, 
D. C., on which occasion she wore a long, white dress. That 
late in the afternoon after the celebration had concluded the 
witness left the Neighborhood House with Shirley Bracey, the 
defendant’s seven-year-old daughter, and after first going to 
her own home, went down to the Bracey’s house. The wit¬ 
ness’ sister, Joan, went with her to Bracey’s. When she got 
to the house she saw Mr. Bracey who told her she looked nice 
in her white dress. Norma Bracey was in the kitchen washing 
dishes, and the children, after entering the house, went into 
the kitchen with Norma. The Bracey apartment consisted of 
a front room, a middle room and a kitchen. The middle room 
was used as a bedroom and the front room also had a bed in it. 
Shortly after the children went into the kitchen, the de- 

10 defendant called the witness into the front room and 
Joan, Norma, and Shirley followed her in. The defend¬ 
ant then told the latter three to go out and do the dishes. 
Norma and Shirley went out but Joan lingered on and the de¬ 
fendant again told her to go out of the room, which she then did. 
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After the children had left, the defendant told the witness 
to get on the bed. but she refused. The defendant then got up 
and went out of the room for just a minute and returned. He 
told the witness a second time to lie on the bed, and when she 
refused he pushed her on. He held the witness down with 
one hand and placed his finger in her private person. He then 
got up again and went out of the room. He returned shortly 
with something greasy, which he rubbed on his private per¬ 
son. He then got on top of the witness holding her down, he 
placed his private person in her organ. She felt it in her and 
she started to cry. After he got up off the witness he gave 
her a handkerchief to wipe herself with and then took it and 
wiped himself with it. Defendant then told the witness not 
to tell anybody or he would get into trouble. After the de¬ 
fendant had finished the act he unlocked the front door and 
then gave her some money to buy snowballs for herself and the 
other children. While the witness was standing by the radio 
crying, Mrs. Elizabeth Burns came into the house and went 
into the middle room. 

After a short period the witness went home. Her mother 
was not at home but w*as expected back at about 8:30 p. m., 
this being at about 7:00 p. m. When she got into the house 
the witness did not tell her father, who was at home, w’hat had 
happened, expecting to tell her mother when she came, but 
within a few minutes Mrs. Bracey, the defendant’s wife came 
to her house with Betty Burns and made her tell her father 
what had happened. 

11 On cross-examination the witness testified that she did 
not bleed, and she made no attempt to leave the house 
w r hile the defendant went into the other part of the apartment. 
She also testified she cried when he placed his person in her be¬ 
cause it hurt her. She testified further that when the de¬ 
fendant offered her money for snowballs, she told him she could 
not have any and gave the money to Shirley Bracey, who, in 
the meantime, had gone outside of the house. She testified 
further that shortly after she told her father what had hap¬ 
pened, she was taken to the Women’s Bureau where she spoke 
to Mrs. McClelland, a police woman, and then she was taken 
to a hospital for examination. Mrs. McClelland took the slip 


19 


and pants that she was wearing. The witness further testified 
that she rode a bicycle, but only during the daytime. She 
further testified that she had never talked to her mother or 
father about this case after the night of the 16th, but that she 
discussed it with Mr. Margolius and talked to him in the pres¬ 
ence of her mother and father. She never talked it over at 
home. She testified further, on cross-examination, that she 
never talked this case over with Mrs. Bracey or any of the 
Bracey children. She testified further that the reason why she 
did not tell her father about what Bracey had done to her before 
she did, was because she was afraid he would get after her. She 
said she had not done anything wrong of her own free will, but 
was still afraid about what her father would do. 

Thereupon, Norma Bracey was called as a witness and testi¬ 
fied that she is the stepdaughter of the defendant and is eleven 
years old. She testified that she knew Jane Spangler and saw 
her on May 16, 1942, in her house around dinner time. That 
when she first saw her, she was in the kitchen washing dishes 
when Jane, Joan, and Shirley came in. While they were in 
the kitchen the defendant called Jane and all of the children 
went in. The defendant then told everyone but Jane 
12 to go back, and after telling Joan a second time, they 
left and returned to the kitchen. While they were in 
the kitchen the witness saw the defendant come into the kitchen 
and get some grease or lard and then go back out. Shortly 
thereafter Joan left the kitchen and in a short while returned 
and told her something, whereupon the witness went to the 
door between the front room and the middle room where she 
saw the defendant on top of Jane, who was lying on the bed. 
She saw the defendant moving “up and down” on Jane. She 
then went back into the kitchen and after a while Betty Burns 
came in and she had a conversation with her. Thereupon, the 
witness left the house to find her mother who was at a store 
some blocks away. 

On cross-examination the following occurred: 

By Mr. Laughlin: 

Q. Norma. I believe when Mr. Margolius asked you 
you referred to Mr. Bracey as your stepfather. Did you 
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ever refer to him; that is, before this trial, in talking 
with your friends, as your stepfather? 

A. Yes. 

Q. Do you always call him papa? 

A. No. 

Q. You do not like Mr. Bracey, do you? 

A. No. 

Q. You don’t like him at all? 

A. No. 

Q. And you want him to lose this case, don’t you, 
Norma? 

A. I don’t care. 

After cross-examination had been completed the prosecuting 
attorney approached the bench with counsel for the defense, 
and stated to the Court that in light of the cross-examination 
of the witness with respect to her dislike of her father, 
13 and the opening statement of the defense, the Govern¬ 
ment should be permitted to inquire into the reasons 
for her dislike. The Court thereupon asked counsel for the 
Government what the testimony would be, to which counsel 
answered that the reason for the dislike was that the defendant 
had attempted to do something to her some time before the 
present crime. The defense counsel objected to the question, 
on the ground that it would show another offense not charged 
in the indictment, and stated that in a previous trial, which 
resulted in a mistrial, the witness had testified on cross-ex¬ 
amination of her hatred of her father and the Government had 
shown no reasons for it, as it now attempted to do. To this 
Government counsel informed the Court that no reasons were 
asked of the witness in the other trial because the defendant 
had not informed the jury of a defense of conspiracy. That 
this was something new and in the last trial no defense was 
offered. The Court thereupon ruled that the Government 
should be permitted to inquire into the reasons, and in making 
this ruling informed counsel for the defense that he was so 
ruling because of the defense of conspiracy to frame the de¬ 
fendant which was outlined to the jury in the defendant’s 
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opening statement made at the beginning of the case. Defense 
counsel noted an exception which was allowed. 

Thereupon, the Court recessed until 1: 30 p. m.. at which 
time the Court told the witness to “refrain from talking to any¬ 
one about this case until you come back to the witness stand 
at 1: 30 p. m.” After the noon recess a conference was had at 
the bench, during which the Government counsel informed the 
Court that he had talked to witness, Norma. during the noon 
recess, but that that consisted of merely a statement by Mr. 
Margolius that he was going to ask her about her dislike for her 
father. Nothing else was said between the two. Mr. Mar¬ 
golius informed the Court that the reason why he approached 
Norma was that he saw her in the hall crying and went up to 
her. Defendant thereupon moved the Court to declare a mis¬ 
trial, on the ground that the Court’s admonition to the witness 
was violated. The Court pointed out that Mr. Margolius had 
not discussed the case with the witness; that he had informed 
the Court, prior to the noon recess, as to what her testi- 
14 mony would be, and that the admonition given by the 
Court had not been violated in either spirit or intent. 
The Court denied the motion and exception was duly noted. 

Thereupon, Norma resumed the stand and testified on redi¬ 
rect examination as follows: 

Q. Norma, in reply to Mr. Laughlin’s question, the 
defense lawyer’s questions, you stated that you didn’t 
like your stepfather, is that right? 

A. Yes. 

Q. Is that your testimony at the present time, that 
you do not like him? 

A. Yes. 

Q. Do you have any reason for not liking him, Norma? 

A. Yes. 

Q. Will you tell the court and jury just what those rea¬ 
sons are? 

A. Well, for what he done. 

Q. What did you mean when you said what he did to 
you, Norma? 

A. Well, the same thing he done to Jane. 
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Q. Now Norma, when did this happen to.you? 

A. Well, it was one night, I don’t know the date. It 
was about two or three nights before the sixteenth. 

Q. Where? 

A. In the house. 

On further cross-examination of the witness it was stated: 

By Mr. Laughlix : 

Q. Norma, why were you crying out in the hall this 
noon, will you tell his Honor and the members of the 
jury that? 

Mr. Margolius. I object. 

Mr. Laughlix. I submit I have a right to know, your 
Honor. 

The Witxess. I was crying because I could not be 
with my mother. 

15 Q. Tell me this, did you talk to Mr. Margolius this 
noon at recess? 

A. Well, yes. 

Q. Do you remember his Honor told you not to talk 
to anyone during the noon recess? 

Mr. Margolius. Just a minute, counsel does not have 
to abuse this witness. 

Mr. Laughlix. I am not abusing the witness. 

Mr. Margolius. Let me make my statement to the 
court. 

Mr. Laughlix. Go ahead and make your statement 
and then I will make mine. 

Mr. Margolius. This has been gone over at the bench, 
this is for the benefit of the jury, there is no need to abuse 
this little girl. 

The Court. Ask her the questions in a restrained tone 
of voice, Mr. Laughlin. and it would be distinctly better 
if you will stay a little further away from the witness. 

Mr. Laughlix. Very well. 

By Mr. Laughlix : 

Q. You remember this noon, Norma, you were told by 
his Honor you were not to talk to anyone about this case, 
do you remember that? 
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A. Yes. 

Q. Did you obey his Honor? 

A. No; but what am I supposed to do if he talks 
to me, not say a word? 

Q. Did you tell him that his Honor said for you not 
to talk to anyone? 

A. No. 

16 Q. Now tell us. Norma, just what Mr. Margolius said 
to you this noon? 

A. He said he would have one more question for me 
and that would be all. 

Q. What else did he say? 

A. That is all. 

Q. Now then, what you have related to us now, when 
had you told Mr. Margolius about that before? 

A. About what? 

Q. What you have just told, you said your father did 
something to you three nights before. 

A. I don’t remember when it was, but I believe- 

Q. W T ell, can you give us some idea of how long ago? 
A. I don’t know how long it has been. 

Q. Now tell us this, Norma, you said that he did some¬ 
thing to you three nights before that, where did it hap¬ 
pen, in your house, or did it happen somewhere else? 
A. In my house. 

Q. Who was there? 

A. Everybody. 

Q. What do you mean by everybody? 

A. The whole family. 

Q. Where were you? 

A. I was in the middle room. 

Q. Where was your mother? 

A. In the middle room asleep. 

Q. Did you ordinarily sleep in the middle room? 

A. No. 

Q. What time was this? 

A. I don’t know. 

Q. Was it in the day time or at night? 
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A. Night. 

Q. Was it after you had gone to bed? 

A. Yes. 

Q. Where did you go to bed that night? 

A. In the front room. 

Q. Who did you go to bed with? 

A. With my sisters. 

Q. How long did you—how many of you slept in one 
bed? 

A. Three. 

Q. What did you say? 

A. Three. 

Q. Who were the other two that slept with you? 

A. Shirley and Louise. 

Q. Then at that time you say that he did something 
to you; what did he do to you? 

A. I just don’t know how to tell you. 

Q. Well, tell us. You remember when it happened, 
don’t you? 

A. Yes. 

Q. Tell us then what he did to you. 

(After about three minutes the witness started to 
cry.) 

Mr. Margolius. Get the witness a drink of water, 
please. 

The Court. Can you answ-er Mr. Laughlin’s question 
now, Norma? 

The Witness. Judge, I cannot tell you. 

The Court. Take your time, Norma, pull yourself to¬ 
gether, and answer Mr. Laughlin’s question, Don’t try 
to talk, Norma, until you get yourself pulled together. 
Take your time. 

18 (The witness still stands mute.) 

By Mr. Laughlin: 

Q. Norma, we will come back to that a little later 
on. I will ask you some other questions now, and maybe 
you can pull yourself together. You say this hap¬ 
pened two or three nights before the 16th, is that right? 

A. Yes. 
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Q. And you were in the bed with your mother and 
your father, is that right? 

A. Yes. 

Q. And then that was when, Norma, that you didn’t 
like your father, that you didn’t like your father any 
more? 

A. Yes. 

Q. In other words, you hate your father, don’t you? 

A. Yes. 

Q. Now, after that, did you write any letters at the 
jail telling him that you loved him? 

A. I reckon I did. 

Q. And did your mother—of course, she knew about 
that, didn’t she, Norma? 

A. I don’t know. 

Q. Would you say that she slept all through that? 

A. Yes. 

Q. Is your mother a sound sleeper, if you know? 

A. Yes. 

Q. But you know, Norma, that what he did to you— 
what you say he did to you, you knew that was wrong, 
didn’t you? 

19 A. Yes. 

Q. And did you tell anybody about it? 

A. No. 

Q. And I believe you said you didn’t know what 
school you were going to before, did you? 

A. No. 

Q. Did you ever go to St. Dominic School? 

A. No. 

Q. Now where you went to school, were you friendly 
with your teachers? 

A. Yes. 

Q. You didn’t tell any of your teachers? 

A. No. 

Q. You didn’t tell any of your neighbors? 

A. No. 

Q. You knew a lot of people in that neighborhood, 
didn’t- you? 
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A. Yes. 

Q. Well, tell us then, when was the first time you 
told anyone about it? 

A. When they took me to the Women’s Bureau. 

On further cross-examination the witness admitted that she 
had sent her father letters while he was in jail awaiting trial. 
These letters jvere exhibited to the witness who identified them 
as being written by her. They carry the dates of June, July, 
and August. 1942. and contain language showing that the 
writer had affection for the defendant. The witness testified 
that she wrote these letters, but that she was sometimes told 
what to write by her little sister and her mother. These letters 
thereupon were introduced into evidence by the defendant, and 
were read to the jury. 

20 Elizabeth Frances Spangler was thereupon called, 
who testified that the complaining witness was born on 
November 13, 1929. 

Joan Elizabeth Spangler was thereupon called as a witness 
and testified that she is the sister of Jane Spangler, and that 
she was at the Bracey house on the late afternoon of May 16, 
1942, and stated that while she was in the house Mr. Bracey 
called Jane into the front room and all of the children who wrere 
there present went into the front room. Mr. Bracey told 
everyone but Jane to go out of the room. Jane remained. 
Thereafter she saw’ Mr. Bracey come into the kitchen where 
she was and get some grease from a box and leave the room. 
Thereafter she went into the middle room, and as she got to 
the doorway between the front and middle rooms she saw the 
defendant on top of her sister Jane who w’as lying on the bed in 
the front room. She then went out to the kitchen and said 
something to Norma, and Norma left the kitchen and went 
toward the front room. 

Elizabeth Burns testified that she and her husband occu¬ 
pied the second floor apartment in the Bracey’s house and that 
shortly after 6:00 p. m. on May 16, 1942, she came into the 
house and saw Jane Spangler standing by the radio in the front 
room crying. She then proceeded into the middle room where 
she saw Norma Bracey and had a conversation with her. 
Thereupon, she sent Norma Bracey out to find her mother. 
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Mildred McClelland, thereupon testified that she was a po¬ 
licewoman, and that she had been assigned to this case; that 
she had obtained from Jane Spangler the slip and panties which 
she was wearing on the day in question; that she had the same 
examined to determine the presence of spermatozoa and the 
report was in the negative. 

John L. Cobb was thereupon called as a witness and testi¬ 
fied that he was a physician interning at Gallinger Hospital 
and that he joined the staff at that hospital on July 1, 1943; 

that he did not examine Jane Spangler but examined the 
21 records of Gallinger Hospital with respect to her exami¬ 
nation. The doctor testified that the person who made 
the examination was one Dayton O. Watkins, but that that 
doctor was no longer with the hospital. Upon being .asked 
whether the witness knew what the examination of Jane 
Spangler disclosed, the defendant objected, which objection 
was sustained and thereupon the witness was excused. 

Thereupon, the Government rested. 

A motion for directed verdict was then made by the defend¬ 
ant, which motion was heard by the Court and overruled; ex¬ 
ception was duly noted. 

Thereupon, the defendant introduced in his own defense the 
following evidence: 

Charles L. Bums testified that he was the husband of Eliza¬ 
beth Burns and lived on the second floor of the Bracey house; 
that on May 16,1942, he was home most of the day and recalled 
seeing Mr. Bracey; that he was home in the late afternoon, and 
that about 6:00 p. m. he went downstairs and left the premises. 
At that time he saw Mr. Bracey but had nothing to say to him. 
When he saw him he was sitting in a chair in the front room. 
He also saw Norma Bracey there and Jane Spangler. When 
he left the house the front door was unlocked, but closed. The 
witness further testified that he heard no disturbance in the 
house while he was there. 

On cross-examination the witness testified that he had a 
recollection of what took place that day with respect to some 
of the events. He remembered going out to work that morning 
and coming back because he could not work on account of the 
rain. When he came back to the house that morning he started 
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drinking whiskey and went out several times during the course 
of the afternoon to get more whiskey. The witness testified 
that on that day, while he was at home, he consumed between 
three and four pints of whiskey, and that some of the 
22 whiskey he drank with Bracey. When he went out the 
last time, around 6:00 p. m., he saw Jane Spangler 
standing in the front room of the house crying. 

Charles Lesser Sullivan testified that he was a member of the 
Metropolitan Police Department, attached to No. 4 Precinct; 
that he responded to a radio call where he proceeded to the 
home of Jane Spangler, thereafter went to the Bracey home 
where he placed Bracey under arrest, which was about 7:15 
p. m. Bracey was taken to No. 4 Precinct. The witness was 
thereafter asked how long Bracey was held before a charge was 
placed against him. Objection was made. Thereupon coun¬ 
sel approached the bench and made an offer of proof to the 
effect that the answer would be that Bracey was held for one 
hundred hours before the charge was placed against him. The 
Court sustained the objection on the ground that the evidence 
was immaterial, because no confession or admission was being 
offered. The Court stated that this case was being tried on 
the indictment of the Grand Jury, and the Government had 
to sustain its case on the evidence adduced and the length of 
detention had no material bearing. Exception was noted. 

James Menendez was thereupon called as a witness and testi¬ 
fied that he is a Deputy Clerk of the District Court of the 
United States for the District of Columbia; that he identified a 
paper entitled Warrant, which was a part of the records of this 
case. This paper showed that the defendant was held by the 
Police Court for action of the Grand Jury on May 21, 1942. 

The defendant called no other witnesses, and rested. No re¬ 
buttal testimony was offered. 

The defendant moved to withdraw a juror and for mistrial, 
on the ground that the testimony of Norma Bracey on redirect 
examination was prejudicial error. The motion for mistrial 
was overruled and exception was duly noted. 

The following prayers were offered by the defendant and 
refused: Exception thereto was duly noted. 
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23 defendant’s prayer no. nine 

The Jury is instructed that the law requires an arresting offi¬ 
cer to take an accused before the nearest United States Com¬ 
missioner or the nearest judicial officer having jurisdiction 
under existing laws for a hearing, commitment, or taking bail 
for trial and this duty must be discharged without unnecessary- 
delay. Therefore, when it is shown in this case that the de¬ 
fendant was not taken before a judicial officer for a period of 
several days that is a fact that you can take into consideration 
in arriving at a decision as to the guilty or innocence of the de¬ 
fendant in this case. 

defendant’s prayer no. ten 

If you believe from the evidence that the defendant was not 
taken before a judicial officer as required by law, then you may 
consider that fact in arriving at a verdict in this case. 

defendant’s prayer no. eleven 

The jury are instructed that the defendant was arrested 
shortly after the crime as charged in the indictment was alleged 
to have been committed and witnesses were interviewed by the 
police officers and the complaining witness was subjected to a 
physical examination to determine whether sexual intercourse 
had been attempted or consummated, and therefore since the 
police officers did not discharge their duty by taking defendant 
before a judicial officer, you may take into consideration the 
attitude of the arresting officers in this connection, as to whether 
or not they were certain or uncertain regarding the commission 
of the offense alleged in the indictment. 

Thereupon, the Court instructed the jury as follows: 

Members of the Jury, the introduction of evidence in this 
case and the arguments of counsel being now concluded, it be¬ 
comes the duty of the Court to instruct you as to the law that 
should guide you in your consideration of the evidence and the 
determination of your verdict. 

24 When you retire to your jury room you will take 
with you a copy of the indictment returned by the grand 

jury in this case. The purpose of an indictment is to inform 
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the defendant of the charge or charges that have been brought 
against him and the charge or charges that he must meet when 
his case comes on for trial. An indictment is not evidence 
^gainst a defendant, and it should not be regarded by you as 
testimony against this defendant nor as being of any probative 
value, nor as being entitled to any weight as evidence. 

The indictment in this case is in one count or charge, and 
charges what is known in law as the offense of carnal knowledge. 
It alleges that the offense occurred on the 16th of May 1942, 
in the District of Columbia. 

Because of the serious character of the offense with which 
this defendant is charged, the Court deems it appropriate to 
direct the jury’s attention with particularity to the elements 
that are essential to sustain such a charge. You are specifically 
cautioned against permitting the character of the charge itself 
to affect your minds in arriving at your verdict, and are ad¬ 
monished to permit only the evidence adduced in this case to 
enter into your finding with respect to the charge. 

The laws in force in the District of Columbia provide that 
whoever carnally knows and abuses a female child under the 
age of sixteen years, shall be guilty of the crime of rape in the 
form that is more specifically denominated in the statutes as 
carnal knowledge. To establish the crime of carnal knowledge 
the first essential to be proven is that there was penetration of 
the male organ into the female organ of the complaining wit¬ 
ness, and the second essential, that the female then and there 
was under the age of sixteen years. If such two essentials are 
established, it is not necessary to prove that it was done 
forcibly, nor that it was done against the will of the 
female. 

25 The law further provides that in any case of rape or 
carnal knowledge the jury may add to their verdict, if it 
be “Guilty”, the words “With the death penalty.” If the jury, 
without adding those words to their verdict, should return a 
verdict of “Guilty of Rape” or “Guilty of carnal knowledge,” 
then the statute provides for punishment by imprisonment to 
be imposed upon the defendant by the Court. 

The law further provides that, if deemed by the jury to be 
warranted by the evidence, the defendant may be found guilty 
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of the commission of any lesser offense which is necessarily in¬ 
cluded in the offense with which he is charged in the indict¬ 
ment. The defendant in this case, therefore, may, in the 
alternative, be found guilty of carnal knowledge as charge, 
with the death penalty, or guilty of carnal knowledge as charged 
without any reference to the death penalty, or guilty of as¬ 
sault with intent to commit the offense of carnal knowledge, or 
guilty of simple assault, or not guilty, as the facts and the evi¬ 
dence may warrant. Whether or not there is any evidence in 
this case showing such a state of facts as might bring the 
alleged offense of carnal knowledge—if you find that such of¬ 
fense has been committed—within the grade either of the of¬ 
fense of assault with intent to commit the crime of carnal 
knowledge, to wit, the rape of a child under the age of consent, 
or of the offense of simple assault, it is for you the jury, also 
to determine. 

With respect to the lesser offenses that are included in the 
grade; namely, the offense of assault with intent to commit 
carnal knowledge and the offense of simple assault, the Court 
instructs you that an assault is defined as an unlawful attempt 
or effort with force and violence to do injury to the person of 
another, coupled with the present apparent possibility of car¬ 
rying out such attempt. 

With reference to the element of intent that is contained in 
the offense of assault with intent to commit carnal 
26 knowledge, you are instructed that to do a thing on 
purpose is to do that which you intend to do. Intent 
is something that is never seen or heard. If you believe from 
the evidence that the defendant was not guilty of the crime 
charged in the indictment, to wit, the crime of carnal knowledge, 
but that under the evidence the defendant was guilty of the 
crime of assault with intent to commit the offense of carnal 
knowledge, you are instructed that before you can arrive at 
such conclusion you must first come to the conclusion under 
the evidence that he had the intent so to commit such crime. 
Only the all-seeing eye of Almighty God can read the secrets 
of the human mind. In the administration of justice men 
must seek and ascertain another man’s intention from his words 
and acts and from the testimony in the case. 
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You are instructed that this defendant, like all defendants 
in criminal cases, is presumed to be innocent until he is found 
guilty. The presumption of innocence means that it is a pre¬ 
sumption of the law that the defendant did not commit the 
crime with which he is charged, and this presumption should 
continue and prevail in the minds of the jury in such a way 
as to cause you to find the defendant not guilty unless from all 
the evidence in the case the jury are convinced beyond a reason¬ 
able doubt that the defendant did commit the crime charged in 
the indictment or one of the included offenses as hereinbefore 
outlined. 

You are instructed that the burden of proof is upon the 
prosecution to establish the guilt of the accused beyond a rea¬ 
sonable doubt. That burden continues from the beginning to 
the end of the trial and applies to every element necessary to 
constitute the crime. 

In performing the duty that rests upon the jury to apply the 
yardstick of reasonable doubt in its consideration of the evi¬ 
dence in the case, it may assist .you to know the difference in 
the degree of proof required by the law in the determination 
of civil cases as compared with criminal cases. In a civil 
27 case where one individual is suing another on a promis¬ 
sory note, for example, or breach of contract, or for 
damages for negligent injury to person or property, the plain¬ 
tiff is required to prove the essentials of his claim only by a 
preponderance or greater weight of the evidence. In a civil 
case, therefore, the jury’s verdict will go to the side for which the 
evidence preponderates. If the evidence should be in equi¬ 
poise, then the plaintiff’s claim stands not proven and the ver¬ 
dict goes to the defendant. 

In prosecutions for crime, however, the law holds the govern¬ 
ment to the finer degree of proof; namely, that it prove the 
essentials of the crime with which the defendant is charged to 
the satisfaction of the jury beyond a reasonable doubt. 

By “reasonable doubt” is meant such a doubt as will leave 
your minds after a candid and impartial investigation of all 
the evidence so undecided that you are unable to say that you 
have an abiding conviction of the guilt of the defendant, or as 
otherwise expressed, such a doubt as in the graver and more 


33 


important transactions of life would cause a reasonable and 
prudent man to hesitate and pause. If the evidence in this 
case fails to come up to that standard then it is such as to war¬ 
rant a reasonable doubt and if there is a reasonable doubt the 
law says the defendant shall have the benefit of it. These 
words “reasonable doubt” are to be given their usual and or¬ 
dinary meaning. The doubt must not be a trivial or whimsical 
one or based upon groundless conjecture; but it must be one 
that arises out of the evidence, or from the lack of evidence, 
and one that appears to you to be reasonable in the case. 

If you can reconcile the evidence in this case with any reason¬ 
able hypothesis consistent with the innocence of the defendant 
you should do so; and in that case your verdict would be “not 
guilty.” 

It is the duty of the Court to make known to you the law of 
the case and it is your duty as jurors to take the law of • 
28 the case from the Court. You are the sole and exclusive 
judges of the facts. You are instructed to disregard any 
colloquy that may have taken place between opposing counsel 
on the one hand, or between counsel and the Court on the other, 
and you will disregard and dismiss from your minds any evi¬ 
dence or offers of evidence excluded by the Court against the 
prosecution on the one hand, or against the defendant on the 
other hand. You are further instructed to disregard any state¬ 
ments or opinions of counsel, unless the same are supported by 
the evidence, and to reach your conclusion as the sole judges 
of the facts upon the evidence in the case. 

You are likewise the sole judges of the credibility of the wit¬ 
nesses that have appeared before you; and you should accord 
to individual witnesses and the testimony given by them that 
degree of credit and effect which in your honest judgment you 
think they ought to have; taking into consideration—insofar 
as you are able to do so from the manner and appearance of the 
witness upon the stand—whether it be frankly and honestly 
given; the apparent intelligence or lack of intelligence of the 
witness; the opportunity and ability of the witness to observe' 
the facts that transpired within the presence of the witness 
and the capacity of the witness to remember; what, if any, inter¬ 
est a witness has in the outcome of the case and whether on that 
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account the witness has colored in any way the facts related; 
and again whether or not there be manifested by any particular 
witness any bias, prejudice, or feeling for or against; and if so 
whether or not that colored the testimony of the witness one 
way or the other. 

If you believe that any witness has knowingly or wilfully tes¬ 
tified falsely as to any fact or facts material to the issue on trial, 
you may reject all or any part of the testimony of such witness. 
This rule of law, however, does not prevent you from giving 
weight to such parts of the testimony of such witness as you 
may find to be trustworthy and reliable; and thus you may 
find parts of the testimony to be supported and cor- 
29 roborated by other evidence in the case which you may 
believe to be true, and this even though you may find 
other parts of such testimony to be untrue. 

You are instructed that no inference of guilt arises against 
the defendant because of his failure to testify as a witness in 
his own behalf. He is under no obligation to do so. The law 
does not require any defendant in any criminal case to take the 
witness stand. 

It will be necessary for all twelve of you to agree upon 
your verdict. There are five possible verdicts in this case. 
Your verdict may be: 

First, “Guilty as charged, with the death penalty”, if you 
see fit so to recommend and if you find the defendant guilty as 
charged. 

Second, “Guilty as charged” with no recommendation as to 
punishment. 

Third, “Guilty of assault with intent to commit the offense 
of carnal knowledge.” 

Fourth, “Guilty of simple assault”, and 

Fifth, “Not guilty”. 

In arriving at your verdict you are, of course, to use your 
intelligence and your judgment and your reason. With your 
intelligence you can appraise the truth of the facts; with your 
judgment you can apply the facts; and by applying your rea¬ 
soning power to the evidence, reason out the facts. 

Your verdict, the Court repeats, is to be based solely upon 
the evidence that has been produced here in Court from the 
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witness stand. You are not to consider anything you may 
have known or heard of this case from other sources. Your 
verdict is to be determined according to the facts that have 
been testified to by the witnesses in this case in open Court, 
or the absence of evidence. 

You are admonished not to let your judgment or your reason 
or your intelligence to be swayed by prejudice, or bias, 
30 or illwill. You are not to be influenced by your feelings 
or emotions. Your verdict is to be reached in accord¬ 
ance with the solemn oath you took that you would well and 
truly try this case and a true verdict render in accordance 
with the evidence and in accordance with the law as given you 
by the Court. 

Counsel for the defense has read to you certain prayers that 
the Court has granted as applicable law in this case, which the 
Court will now read in their numerical order: 

defendant's prayer no. one 

The jury are instructed that the only object and purpose of 
an indictment in a criminal case is to inform the defendant of 
the nature and cause of the acusation against him; that it 
does not amount to evidence against the defendant in any 
degree whatever and the only purpose for which it can be con¬ 
sidered by the jury is to determine the charge of which the de¬ 
fendant is accused. 

defendant's prayer no. two 

The jury are instructed that if they believe from the evi¬ 
dence that any witness or witnesses has testified falsely as to 
any material fact about which said witness or witnesses could 
not possibly be mistaken then the jury can reject all of that 
witnesses' testimony or accept such part of the testimony that 
the jury deem worthy of belief. 

defendant's prayer no. three 

The jury are instructed that it is incumbent upon the gov¬ 
ernment to establish beyond a reasonable doubt each and every 
essential allegation of the indictment returned against the de- 
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fendant in this cause and in this connection you are instructed 
that a reasonable doubt may be defined to mean such a doubt 
as will leave the juror’s mind, after a candid and impartial in¬ 
vestigation of all the evidence so undecided that he or she is 
unable to say that he or she has an abiding faith of the de¬ 
fendant’s guilt or such a doubt as in the graver and more im¬ 
portant transactions of life would cause a reasonable and pru¬ 
dent man to hesitate and pause. 

31 defendant’s prayer no. four 

The jury are instructed that in this case the charge is one 
that is easy to make, hard to disprove and harder still to de¬ 
fend against and you must take this fact into consideration 
in arriving at your verdict. 

defendant’s prayer no. five 

The jury are instructed that the principal testimony in this 
case insofar as the government is concerned is the evidence of 
three children of tender years and you are instructed that such 
testimony must be received with the very greatest care and 
caution. 

defendant’s prayer no. six 

The jury are instructed that they have a right to take into 
consideration the interest that any witness may have in the 
outcome of this case, and also the interest that the defendant 
may have in the outcome of this case. If you believe from 
the evidence that any witness or witnesses have an interest in 
the outcome of this case, you may take this fact into consid¬ 
eration in determining whether such interest would cause 
such witness or witnesses to color or distort their testimony. 

defendant’s prayer no. seven 

The jury are instructed that no medical testimony has been 
offered by the government to show that the private parts of 
the prosecutrix had been penetrated or that the act of sexual 
intercourse had been performed and this is a fact for you to 
take into consideration in arriving at a verdict as to whether 
the offense named in the indictment has been made out. 
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defendant’s prayer no. eight 

The jury are instructed before they can return a verdict of 
guilty for the crime of carnal knowledge against the defend¬ 
ant, they must be satisfied from the evidence beyond a rea¬ 
sonable doubt that there has been a penetration of the 
32 sexual organs of the female by the defendant in this case 
and if you have any reasonable doubt about such pene¬ 
tration ; then you must give the benefit of such doubt to the 
defendant and you must find him not guilty of the crime of 
carnal knowledge. 

The Court thereupon asked counsel for the defense' if there 
were any exceptions to the Court’s charge as given, to which 
the defense counsel responded that he had no exceptions. 

The Court certifies that the foregoing bill of exceptions con¬ 
tains the substance of all of the evidence offered by both the 
Government and the defendant, upon the trial of this case. 

Because the matters and things herein recited are not matters 
of record, in order to make the same a part of the record herein, 
which is hereby ordered, so that the defendant may have his 
case reviewed on appeal, the defendant, by his attorney, moves 
the Court to sign and §eal this, his bill of exceptions, to have 
the same force and effect as if the said exception had been 
separately signed and sealed, which motion is granted by the 
Court; and thereupon, the defendant tenders this, his bill of 
exceptions, and requests the Court to sign and seal the same 
which is accordingly done this 19th day of November, 1943. 

Edward C. Eicher, 

Chief Justice. 

Settlement by the Court of the foregoing bill of exceptions 
is hereby consented to. 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney . 
Bernard Margolius, 
Bernard Margolius, 
Assistant United States Attorney. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Attorney for Defendant. 
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33 In the District Court of the United States for the 

District of Columbia 

Criminal No. 69925 

United States 

v. 

Jack H. W. Bracey 

DESTINATION OF RECORD 

The £lerli wifi please prepare the record in the above-entitled 
cause ancl include therein*fhe following: 

1. Indictment.*' ” 

2. Minute entry of Plea. 

3- Minute entry showing verdict of jury. 

4. Motion for new trial. 

5. Minute entry showing denial of motion for new trial. 

6. Judgment and sentence. 

7. Notice of Appeal. 

8. Affidavit in Forma Pauperis. 

9. Assignment of Errors. 

10. Bill of Exceptions. 

11. This Designation of Record. 

12. Clerk’s Certificate. 

[S] James J Laughlin, 

James J. Laughlin, 

National Press Building , 

Counsel for Defendant. 

Service acknowledged: 

[S] Bernard Margolius, 

Assistant U. S. Attorney. 

This Designation of Record approved: 

[S] Edward C. Eicher, 

Chief Justice. 

Filed October 26,1943. Charles E. Stewart, Clerk. 
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